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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
GREAT NORTHERN RAI LWAY COVPANY )

OPLNLON

Thi s-appeal is made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Conm ssioner in
overruling the protest of Geat Northern Railway Conpany to his
proposed assessments of additional tax in the amounts of $1620.00
and $598.87 for the taxable years ended Decenber 31, 1937, and
December 31, 1938, respectively, based on the incone for the
years ended Decenber 31, 1936, and Decenber 31, 1937, respective-
L* AP ellant acting through its attorneys Earl & Hall Gerdes
¥/ Chaffee E. Hall, and Chas. J. McColgan, Franchise Tax Commis-
sioner, have submtted the appeal for decision upon the nmenoranda
on file and without an oral hearing.

During the inconme year 1936 the interest expense of Aopel -
| ant armounted to $18,163,762,22, of which the sum of 6,241,673.80
was interest expense upon bonds of the taxpayer, which are a con-
tinuation of securities issued for the acquisition of capital
stock of the Chicago, Burlington & Quincy Railroad Company. In

its return for the taxable year 1937, Appellant had deductyed the

entire interest expense in conputing the net inconme subject to
al location. The proposed assessnent for that year increases the
net income subject to allocation by $6,241,673.80.

During the income year 1937 Appellant had interest expense ¢
of $4,001,964.37 in connection with said bonds and had incone
fromdividends in the amount of §1,660,358.00 on stock of the
Chi cago, Burlington & Quincy Railroad Conpany. The proposed
assessment for the taxable year 1938 increases the net 1ncome
subject to allocation by $2,341,606,.37, being the differencebe-
tween said interest expense and said ‘dividends.

For the taxable year 1937 the question involved is as
foll ows:

Is a foreign corporation, not domciled wthin the State
and conducting part of the unitary business in California, en-
titled to deduct interest on bonds, the proceeds of which were
used to acquire stock in another corporation, where such stock
does not have a business situs in California and wheresuch in-
terest is not an expense of the unitary business. It is the
position of the Franchise Tax Comm ssioner that as the dividends
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ived on such stock were not included in the nmeasure of the

|se tax, the interest expense allocable thereto is not de-
e from California Incone.

So far as the taxabl ear 1937 is concerned, the sane Qques-
was on Novenber 15, %9%9 decided by this Board adverse%Y
ellant In an apieal by Appellant with respect to the tax-
ear 1936. Appellant contends that that decision by the
s in_error and was based on a msinterpretation of Sec-
b). That section prior to its amendnent in 1937 read as
follows: "o, Al interest paid or accrued during the incone
ggg{ on indebtedness of the taxpayer." (Statutes of 1935, p.

5

As amended by the Statutes of 1937, page 2326, Section 8(b),
reads, in part, aS follows:

"(b) Al interest Baid or accrued during the

i ncome year on indebtedness of the taxpayer to

the extént in excess of incone of the taxpayer

frominterest and dividends.. . . Which is not

{Rplugeplgn the measure of the tax inposed by
s Act.

Appel  ant contends that "a change in the phraseol ogy of the
| aw by amendments w | be deemed as intended to nmake a change jp
the law.” Gallichotte v. California, ete, #ssn., 23dC. A. %
570, 579. Changes 1 n phraseorogy, however,” may be for the pur-

ose of clarification. Union Leagie Gliilb v. Johnson.. 18 Cal

2d) 275. The Change in the tatute was made long before the
previous decision of "this Board. |n accordance with the views
and for the reason expressed in our opinion in the former appea
we must hold that the Conm ssioner acted properly in cpnputln%
the net income subject to allocation wthout the benefit of the
interest deduction of 6,241,673,80,

For the taxable year 1938 there was in effect the 1937
amendnment to Section 8(b) to which reference has already been
made and al so the 1937 amendment to Section 9.  gection 9
as ?m??ded by the Statutes of 1937, page 2329, reads i part,
as follows:

"In conputing net income no deduction shall be allowed for:
"
"(d) Any anount otherwi se allowable as a deduction
wnicn is all ocable to one or nore classes of incone
?ﬂt included in the neasure of the tax inposed by
| S Act,"

. Appellant contends that of two apparently conflicting pro-
vi sions such as Section 8(b) and Section 9(d), the specific (in
this case Section 8(b)) nust control the general. |t appears

however, that Section 8(h) is not the pore b ddaaee T ' sec-
tions nust abe read tog t)her and Section 9?3?Ciimits th;]edé eS¢
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tSions_ V\,hilcg my be tgkgnbundser Sect i on, 8i935Further§25re;' gndﬁr
ection 10, aS anende tatutes o age if the
entire business. .. 1S bt Sdone within thr4 IOSt%\te, the tax shall
‘be according to or neasured by that portion thereof which 1s de-
rived frombusiness done within the state" which shall be deter-
mned by a "method of allocation as is fairly calculated to
assign to the State the portion of net incone reasonably attri-
butable to the business done within this State and to avoid'sub-
jecting the taxpayer to double taxation.” The tax woul d not be
measured by net incone from business done within this State i'f
in arriving at that incone a deduction were allowed for-interest
and other expenses incurred in connection with the pRrning Pf
i ncome having no relation to CallfoEm? busmes%. : S o
opi i on that the interest expense, t0 the extent disallowed by
the Franchise Tax Conm ssioner was not a proper deduction from
al l ocabl e income, and that the action of the Comm ssioner in over-
r?lln the Appellant's protest against the proposed assessment

of additional tax in the anmount of §598.87for the taxable year
ended Decenber 31, 1938, ahould be sustained.
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~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and-good cause appearing therefor,

|T |I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Conm ssioner, in overruling
the protest of Great Northern Railway Company to proposed assess-
ments of additional tax in the amounts of $1,620.00 and $598.87
for the taxable years ended Decenber 31, 1937, and Decenber 31,

1938, respectively, pursuant to Chapter 13, Statutes of 1929 as
amended, be, and the same is hereby sustai ned.

Done at Sacramento, California, this 14th day of June, 1943,
by the State Board of Equalization.

R E. Collins, Chairnman
Wn G Bonelli, Mnber

J. H Qinn, Menber
Geo. R Reilly, Menber

ATTEST: Dixwell L. Pierce, Secretary
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